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Dear Convener, 

 

 
Thank you for the opportunity to give evidence to the meeting of the Public Audit and 

Post Legislative Scrutiny Committee meeting on 7th March 2019. 

 

The Committee advised that it would be valuable to receive relevant statistics in 

relation to the number of charges reported to the Procurator Fiscal and the number of 

charges in which no action is taken both in relation to section 3(1) of the Dangerous 

Dogs Act 1991 (the 1991 Act) and section 5(1) of the Control of Dogs (Scotland) Act 

2010 (the 2010 Act). 

 

As advised during the meeting, COPFS decision making in relation to reported cases is 

with reference to the standard prosecution test as set out in our published Prosecution 

Code.  I enclose a copy of the Code at Annex A for ease of reference. 

 

On receipt of a crime report, prosecutors, require to undertake a three stage test:    

 

1. Firstly, that the conduct complained of constitutes a crime known to the law of 

Scotland.   
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2. Secondly, that there is sufficient admissible evidence to justify prosecutorial 

action.  In Scotland, there requires to be corroborated evidence, that is evidence 

from at least two sources, for each essential element of the charge.   

 

In relation to a charge of contravening section 3(1) of the 1991 Act there requires to 

be corroborated evidence of the following essential elements of the charge: 

 

 The identification of the dog and the accused.  

 That the accused was the owner of or in charge of the dog at the time of the 

incident. 

 That at the time of the incident there were grounds for reasonable apprehension 

that the dog would injure any person or assistance dog. 

 

As confirmed in the Prosecution Code, in assessing whether there is sufficient evidence, 

prosecutors will consider relevant case law.  Relevant case law in relation to 

considering whether there is sufficient evidence in law of a contravention of section 

3(1) of the 1991 Act includes:  

 

Tierney v Valentine 1994 SCCR 697, which was a successful appeal against 

conviction to the High Court.  The opinion of the High Court was that as the dog attack 

was a single incident with no appreciable interval, there was no stage at which it could 

be said that there were grounds for reasonable apprehension that the dog would injure 

any person before it was all over and the dog was put on the lead.   

Littlejohn v McLeod 1999 JC 333, which followed Tierney v Valentine in stating that 

the fact that the dog had bitten someone was not proof of the fact that there was time 

at some earlier stage to form a reasonable apprehension that the dog would injure 

someone.    

McIlwaine v PF Airdrie 2000 GWD 31-1211, where the High Court was satisfied 

that prior behaviour by two dogs could properly be regarded as objectively constituting 

grounds for reasonable apprehension that each of these dogs would injure someone if 

out of control.   

McLaughlin v PF Paisley [2014] HCJAC 98 where the High Court considered that in 

deciding whether the reasonable apprehension of injury test was met, it was 

appropriate to take into account the size and strength of the dog, the dog’s refusal to 

http://glwweb02.crown.copfs.gsi.gov.uk:8090/knowledge-bank?layout=article&id=7513
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obey its owner’s commands on the day, the apprehension engendered by the dog, the 

nature and length of the attack, and previous occasions on which the dog had barked 

loudly and continuously, had leapt up, and had sometimes come close to getting over a 

veranda enclosure.   

 

In relation to a charge of contravening section 5(1) of the 2010 Act there requires to 

be corroborated evidence of the following essential elements of the charge: 

 

 The identification of the dog and the accused. 

 That the Dog Control Notice had been served on the accused. 

 That the accused failed to comply with the Dog Control Notice. 

 

3. Thirdly, provided there is a sufficiency of evidence, the prosecutor requires to 

assess what action is required in the public interest. Prosecutorial action is not 

limited to criminal proceedings.  Prosecutorial action includes a formal warning, a 

fine, a compensation order and a Fiscal work Order. Prosecutors may decide 

that, in the particular circumstances of the case, no action is required in the 

public interest. 

 

Statistics 

 

Relevant statistics in relation to charges reported to COPFS can be identified through 

interrogation of the COPFS database.  The COPFS database is a live operational 

database designed to meet COPFS business needs in relation to the 

processing  of  criminal  cases  and  the  information  within  it  is  structured 

accordingly.  The database is not designed or maintained for statistical purposes. 

The database is reliant, in part, on information received from Reporting Agencies. 

The COPFS system records the number of charges reported to COPFS.  The number of 

such charges is discrete from the number of persons against whom charges have been 

reported.    One person could be reported for multiple charges in relation to both the 

1991 Act and 2010 Act. Prosecutors may choose, or only be able, to take action in 

relation to some reported charges against an accused person as distinct from all 

reported charges against an accused person.    
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With these proper caveats, the following relevant statistics have been identified from 

the COPFS database.   

 

Section 3(1) of the 1991 Act 

 

In 2016-2017, 475 charges alleging a contravention of section 3(1) of the 1991 Act 

were reported to COPFS.   No action was taken in respect of 250 of the 475 charges.   

In relation to 219 of the 250 charges in which no action was taken, this was due to 

there having been insufficient admissible evidence. 

 

In 2017-18, 385 charges alleging a contravention of section 3(1) of the 1991 Act were 

reported to COPFS.   No action was taken in respect of 198 out of those 385 charges.  

In relation to 164 of the 198 charges in which no action was taken, this was due to 

there having been insufficient admissible evidence.   

 

In the period 2018-31st Jan 2019, 322 charges alleging a contravention of section 3(1) 

of the 1991 Act were reported to COPFS.     No action was taken in respect of 86 of 

those 322 charges. At the time of data extraction, 84 charges remained under 

consideration.  In relation to 73 of the 86 charges in which no action was taken, this 

was due to there having been insufficient admissible evidence.   

 

S5(1) of the Control of Dogs Act 2010  

 

In 2016-2017, 58 charges alleging a contravention of section 5(1) of the 2010 Act were 

reported to COPFS.  No action was taken in relation to 15 of those 58 charges.   

 

In 2017-18, 71charges alleging a contravention of section 5(1) of the 2010 Act were 

reported to COPFS.  No action was taken in relation to less than 5 charges.  COPFS 

does not normally provide individual data entries of fewer than five to prevent 

incompliance with Data Protection obligations and to prevent identification of individual 

members of the public.   
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In the period 2018- 31st Jan 2019, 49 charges alleging a contravention of section 5(1) 

of the 2010 Act were reported to COPFS.  In six of those 49 charges no action was 

taken.  At the time of data extraction, 18 charges remained under consideration.   

 

In relation to those charges in which no action was taken, there were a variety of 

reasons for the prosecutor’s decision. These reasons included the age of the offences,  

insufficient admissible evidence and prosecutorial action not being required in the 

public interest.  A 6 month time bar applies in relation to contraventions of s.5 of the 

2010 Act.  In relation to those charges where there were evidential issues, these issues 

included the dog being in the control of a person other than the subject of the Dog 

Control Notice and there being a lack of corroborated evidence of the incident 

amounting to the alleged breach of the Dog Control Notice. In relation to those charges 

where prosecutorial action was not required in the public interest, the circumstances of 

those cases included cases where the dog had been rehomed by a dog charity and 

where the dog subsequently died. 

 

Control of Dogs Protocol 

During the meeting, reference was made to the Control of Dogs Protocol and I 

therefore enclose a copy of the Protocol for the Committee’s information at Annex B. 

 

The protocol was developed by Local Authorities, Police Scotland, the National Dog 

Warden Association (Scotland), Society of Chief Officers of Environmental Health in 

Scotland and COPFS.  The protocol details the responsibilities of different bodies in 

dealing with irresponsible dog ownership and was designed to assist local authorities 

and Police Scotland with the decision making process when considering how best to 

deal with relevant complaints.  

 

The protocol confirms that, where there is a lack of evidence to support a prosecution 

under section 3(1) of the 1991 Act, the matter will properly be referred by COPFS to 

the Local Authority for consideration of a Dog Control Notice. The protocol also 

confirms that section 9 of the 2010 Act allows a local authority to apply directly to the 

Sheriff for destruction of a dog when serving a Dog Control Notice would be 

inappropriate.  
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I trust that this information is of assistance. 

 

 

Yours sincerely, 

 

Anthony McGeehan 

Head of Policy 
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INTRODUCTION 
 
 
 
 
 
 
 
 
 
 
 
 

The Lord Advocate is the Government Minister responsible 
for the prosecution of crime in Scotland. Although a member of 
the Scottish Executive, as the head of the prosecution system 
in Scotland he is independent of other Ministers and indeed 
of any other person. No one can require the Lord Advocate 
to institute criminal proceedings or to abandon a prosecution. 
It is fundamental to the prosecution of crime in Scotland 
that decisions in individual cases are immune from political 
influence or other pressure. 

 
The International Association  of Prosecutors – Standards of 
Professional Responsibility and Statement of the Essential Duties 
and Rights of Prosecutors, which the Crown Office and Procurator 
Fiscal Service adopted in 1999, states “the use of prosecutorial 
discretion… should be exercised independently and be free from 
political interference” and requires prosecutors to “perform their 
duties without fear, favour or prejudice.” 

 
Under the authority of the Lord Advocate the Crown Office and 
Procurator Fiscal Service provides the sole public prosecution 
service in Scotland. The Strategic Aim of the department involves 
providing just and effective means by which crimes may be 
investigated and offenders brought to justice. 

A key objective of the department is to ensure, in the public 
interest, that all crimes made known to the Procurator Fiscal are 
investigated and that effective and consistent use is made of the 
range of prosecution options, alternatives to prosecution and 
provisions for the confiscation of proceeds of crime. 

 
This Prosecution Code sets out the criteria for decision making 
and the range of options available to prosecutors dealing with 
reports of crime. By publishing this information the Crown Office 
and Procurator Fiscal Service aims to provide a general 
explanation of the various factors which may influence decisions 
regarding prosecution or alternative action. It is hoped that the 
Prosecution Code will provide an improved understanding of the 
decision making process as well as an indication of its complexity. 
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>    CRITERIA FOR DECISIONS 
 
 
 
 
 
 
 
 
 
 
 

The police and other reporting agencies send the Procurator 
Fiscal reports of crimes. The Procurator Fiscal then decides 
whether to begin criminal proceedings, or whether to take 
alternative action. Such decisions must reflect the values 
of the department, namely: 

 
>    Impartiality 

 
>    Thoroughness 

 
>    Integrity 

 
>    Sensitivity 

 
>    Co-operation 

 
>    Professionalism 
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CRITERIA FOR DECISIONS 
 
 
 
 
 
 
 
 
 
 
 

In considering the action to be taken in 
relation to reports of crime the 
prosecutor must take account of both 
legal and public interest considerations. 

LEGAL CONSIDERATIONS 
 
Domestic Law 
In considering cases the Procurator Fiscal must decide whether 
the conduct complained of constitutes a crime known to the 
law of Scotland and whether there is any legal impediment to 
prosecution. For example, it may be necessary to consider the 
effect of any delay which has arisen; the Procurator Fiscal must 
consider any relevant statutory time limits and case law. 

 
International and European Law 
The Human Rights Act 1998 and the Scotland Act 1998 in general 
require Scottish prosecutors to act in a way which is compatible 
with the European Convention on Human Rights and European Union 
Law.  Prosecutors will also have regard to relevant international 
obligations in accordance with the decision in the House of Lords in 
Whaley v Lord Advocate 2008 SC (HL) 107. 
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EVIDENTIAL CONSIDERATIONS 

 
 
 
 
 
 
 
 
 
 
 
 

Sufficiency of evidence 
The Procurator Fiscal must be satisfied that there is sufficient 
admissible evidence to justify commencing proceedings. 

 
In general, for there to be sufficient evidence there must be 
corroboration, that is evidence from at least two separate 
sources to establish the essential facts of the case, i.e. 

 
>    that the crime was committed; and 
>    that the accused was the perpetrator. 

 
The prosecution must prove these matters beyond 
reasonable doubt. 

 
The various sources of evidence which may be available include 
not only ‘eye witness’ evidence but medical, scientific and other 
forensic evidence as well as evidence of statements by an 
accused person. 

 
If the evidence appears to be insufficient, the Procurator Fiscal 
can instruct the police, or request another reporting agency, 
to carry out further inquiries. If, after a full inquiry, the Procurator 
Fiscal is satisfied that the evidence is insufficient he cannot 
then proceed with a prosecution. 

Admissibility 
The laws of evidence determine whether a court can consider 
certain types of evidence. In considering the evidence, 
the prosecutor will assess  whether, having regard to the laws 
of evidence, a court will allow the evidence to be considered in 
the case. For example, the court may refuse to take account 
of evidence that has been obtained improperly, irregularly 
or unlawfully. Similarly, certain categories of evidence 
are inadmissible. 

 
Reliability 
Although there may be sufficient, admissible,  evidence 
to justify criminal proceedings, consideration must also be given 
to the reliability of that evidence. This involves an assessment 
of the quality of the evidence. Concerns about the reliability of 
evidence may result from the existence of contradictory 
evidence, or from the existence of information which suggests 
that a witness is unable to provide an accurate account 
of events. 

 
Where there are grave and substantial concerns as to the 
reliability of essential evidence, criminal proceedings will 
not be appropriate. 
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>    OPTIONS 
 
 
 
 
 
 
 
 
 
 
 

Credibility 
As with reliability, the assessment  of the credibility of evidence 
is ultimately a matter for the court. However, there may be doubt 
about the credibility, or truthfulness, of a witness’s  evidence 
because of other contradictory and apparently credible evidence; 
because a witness is known to be dishonest or because of prior 
inconsistent statements made by the witness. 

 
Where there are concerns regarding the credibility of the evidence 
the Procurator Fiscal may take account of this in assessing 
whether there is sufficient evidence. 
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PUBLIC INTEREST CONSIDERATIONS 
 
 
 
 
 
 
 
 
 
 
 
 

Assuming  that the report discloses  sufficient admissible, 
reliable and credible evidence of a crime committed by the 
accused, the prosecutor must consider what action is in the 
public interest. Assessment of the public interest often includes 
consideration of competing interests, including the interests 
of the victim, the accused and the wider community. 

 
The factors which require to be taken into account in assessing 
the public interest will vary according to the circumstances of 
each case. 

 
The following factors may be relevant. Not all of them will apply 
in every case and the weight to be attached to any applicable 
factor will depend on the circumstances of each case. 

 
The assessment  of the public interest involves a careful 
consideration of all the factors relevant to a particular case. 

(i) The nature and gravity of the offence 
The nature of the offence will be a major consideration in the 
assessment  of the public interest. In general, the more serious 
the offence the more likely it is that the public interest will require 
a prosecution. On the other hand, in the case of less serious 
offences the prosecutor may consider that the public interest 
would be best served other than by prosecution. In some 
circumstances the prosecution of a relatively minor offence, 
at least without first offering an alternative to prosecution, 
may be regarded as a disproportionate response to the 
circumstances of the case. 

 
The particular circumstances of the offence may affect the 
prosecutor’s assessment  of the public interest. For example, 
prosecution may be indicated where the accused was in 
a position of trust or authority or the victim was a child 
or otherwise vulnerable. 

 
(ii) The impact of the offence on the victim and other witnesses 
Consideration  must always be given to the effects of the crime 
on the victim and any other witnesses.  Where an offence results 
in significant injury or impairment, significant financial loss, 
distress or psychological consequences for the victim or any 
other witness it is likely that the public interest will be best 
served by prosecution. In the absence of such factors, 
the prosecutor may consider that the public interest would 
be best served by action other than prosecution. 
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(iii) The age, background and personal circumstances of 
the accused 

The youth or advanced age of the accused may, depending on 
other circumstances,  be a factor which influences the prosecutor 
in favour of action other than prosecution. 

 
The public interest is more likely to require prosecution where the 
accused has a significant history of recent previous convictions, 
particularly where they include convictions for similar crimes. 
However, where an accused person is already serving 
a lengthy custodial sentence, depending on other factors, 
there may be little to be achieved by a further prosecution. 

 
Finally, the prosecutor may consider that ill health or other 
adverse personal circumstances on the part of an accused person 
may justify the exercise of discretion in favour of action other 
than prosecution. 

 
(iv) The age and personal circumstances of the victim and 

other witnesses 
Similar considerations apply in relation to the victim; the youth, 
or advanced age or personal circumstances of the victim 
e.g. ill health, may be regarded as an aggravating factor 
tending to indicate that prosecution is appropriate. 

 
Conversely,  it may be relevant to consider the possible impact 
on a witness of attending court and giving evidence; the age or 
state of health of an essential Crown witness, or some other 

personal factor may persuade the prosecutor to exercise his 
discretion otherwise than by prosecution. Such a situation might 
arise where the prosecutor considers that attending court and 
giving evidence regarding a relatively minor offence is likely to 
traumatise or seriously inconvenience a very young, elderly, 
vulnerable or infirm witness. However, in such circumstances the 
prosecutor will consider whether the evidence of such a witness 
can be considered by the court without the witness having to 
appear in court in person. 
 
(v) The attitude of the victim 
In addition to considering the impact of the alleged offence 
on the victim and other witnesses the prosecutor must take into 
account any available information indicating the views of the 
alleged victim about whether prosecution or alternative action 
is appropriate. 

 
However, any views expressed by a victim or witness will only 
be one factor in the assessment  of the public interest. 
 
(vi) The motive for the crime 
The public interest is likely to require prosecution where criminal 
behaviour was sexually motivated or motivated by any form 
of discrimination against the victim’s ethnic or national origin 
or religious beliefs. 

 
It may also be relevant to consider whether the behaviour of the 
accused was spontaneous or planned in advance and whether 
it was part of a course of criminal conduct by the accused. 
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(vii) The age of the offence 
A significant delay since the date of an offence may indicate that 
a prosecution will no longer be in the public interest. However, 
other factors will also be relevant, particularly the nature of the 
offence; the more serious an offence the more likely that a 
prosecution will remain appropriate. 

 
In considering this factor, prosecutors must have in mind the 
relevant legal considerations which may affect the Crown’s 
ability to prosecute viz. statutory timebars, the requirements 
of domestic law and the European Convention on Human Rights. 

 
(viii) Mitigating  circumstances 
The prosecutor may have reliable information indicating that the 
accused’s actions are mitigated by circumstances such as extreme 
provocation. Depending on the other circumstances of the case, 
strong mitigating circumstances may persuade the prosecutor 
that the public interest would not require a prosecution. Similarly, 
the fact that the accused has offered restitution which has been 
accepted by the victim may, depending on other circumstances,  
persuade the prosecutor that prosecution is not necessary and 
that the case can be dealt with appropriately by other means. 

 
(ix) The effect of prosecution on the accused 
In some cases prosecution may have the potential to affect the 
accused in a way or to an extent which is wholly disproportionate 
to the gravity of the alleged offence. In relation to less serious 
offences, this may influence the prosecutor’s decision as to the 
appropriate action. 

(x) The risk of further offending 
Where there is information regarding the likelihood of further 
offending this will be relevant in deciding whether to prosecute. 
A legitimate purpose, both of prosecution and of the use of 
alternatives, is to prevent/deter further offending. 
 
(xi) The availability of a more appropriate civil remedy On 
consideration of the whole circumstances of a case, civil 
proceedings may offer a more appropriate method for 
settling the conflict or issue which forms the core of the 
case. The right of a party to seek civil redress may, depending 
on other circumstances,  influence the prosecutor in favour 
of a disposal other than prosecution. 
 
(xii) Powers of the court 
The ability of the court to take certain action on conviction may 
be a factor which weighs in favour of prosecution. Examples 
include the power to award compensation, to disqualify from 
driving or to order a driver to re-sit the driving test. 
 
(xiii) Public concern 
In assessing  the public interest the prosecutor will take account 
of general public concerns as well as local community interests. 
Arrangements can be made to enable local community 
representatives to discuss general matters of concern with the 
Procurator Fiscal although the final decision is the responsibility 
of the prosecutor. 
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OPTIONS 
 
 
 
 
 
 
 
 
 
 
 
 

PROSECUTION 
For many of the cases reported to the Procurator Fiscal 
prosecution will be the preferred option, assuming that there 
is sufficient evidence to justify proceedings. In determining the 
appropriate level of court and type of proceedings the prosecutor 
will have regard to factors such as the gravity of the offence, the 
offender’s record and the likely penalty in the event of conviction. 
The practical test to be applied is to consider the sentencing 
powers of the various courts. 

 
The general rule is that cases should be taken in the 
lowest competent court unless there is some good reason for 
prosecuting in a higher court. Certain crimes such as murder 
and rape can only be prosecuted in the High Court. Where the 
Procurator Fiscal considers that a case should be prosecuted 
before a sheriff and jury or before the High Court he is required to 
conduct his own investigation and to report the circumstances of 
the case to Crown Office. The Lord Advocate or one of his deputes 
(Crown Counsel) will instruct on further action to be taken. 

 
ALTERNATIVES TO PROSECUTION 

 
No Proceedings 
In the absence of sufficient evidence the only appropriate 
action is to take no proceedings. However, where there is 
sufficient evidence the prosecutor retains a discretion not to 
proceed where, in his assessment, prosecution is not in the 
public interest. 



10   Options  Prosecution Code 

>    REVIEW OF DECISIONS TO PROSECUTE 

No Proceedings Meantime 
Where the prosecutor decides that there is insufficient available 
evidence to justify proceedings in respect of a serious allegation 
but there is a possibility that further evidence implicating the 
accused will be submitted within a reasonable time, the case 
should be marked “no proceedings meantime”. Similarly, such 
action may be appropriate where despite there being insufficient 
evidence the nature of the criminal conduct suggests that the 
accused may re-offend in similar circumstances which might 
provide additional evidence so that proceedings could be brought. 

Warnings by the Procurator Fiscal 
Other than for cases reported by the Health and Safety Executive, 
the Procurator Fiscal may issue a written or personal warning 
to an accused. Such a warning will make it clear that a report 
of a crime has been submitted to the Procurator Fiscal and that 
repetition of the alleged behaviour will be likely to result in 
a prosecution. 

Fiscal Fines (statutory conditional offers of fixed penalty) Section 
302 of the Criminal Procedure (Scotland) Act 1995 
empowers the Procurator Fiscal to make a conditional offer of
a fixed penalty in relation to any offence in respect of which an 
alleged offender could competently be tried before a district court. 
A range of penalties of £50, £75, £100, £150, £200, £250 and 
£300 is available.

Conditional Offers of Road Traffic Offence Fixed Penalties 
Section 75(2) of the Road Traffic Offenders Act 1988 
(as amended) empowers the Procurator Fiscal to offer a conditional 
offer of fixed penalty as an alternative to prosecution for specified 
road traffic offences, including offences such as speeding, failure 
to comply with road traffic directions and signs and breaches of 
construction and use regulations. 

Diversion from Prosecution 
Diversion is the referral of an accused to the supervision of 
a social worker, psychiatrist, psychologist or mediator for the 
purposes of support, treatment or other action as an alternative 
to prosecution. The use of diversion by a Procurator Fiscal will, 
of course, be dependant on the availability locally of a suitable 
diversion scheme. 

Diversion may be appropriate for less serious offences where 
it may prevent or deter further offences. 

Referral to Scottish Children’s Reporter 
The Lord Advocate has issued confidential guidelines to the 
police in relation to reporting offences alleged to have been 
committed by children. The prosecutor retains a discretion to 
refer to the Reporter cases involving children where such action 
is considered to meet the public interest. 
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REVIEW OF DECISIONS 
TO PROSECUTE 

Discontinuing proceedings 
Where the prosecutor has advised an accused person, or has 
stated publicly, that no proceedings will be taken he has no 
power to reverse that decision. 

However, where the decision has been taken to commence 
criminal proceedings the prosecutor remains under a duty 
to ensure that the decision remains appropriate in the public 
interest. Where there is a change of circumstances or where 
the prosecutor receives new information it will be necessary 
to consider whether the prosecution should continue. Where it is 
no longer in the public interest to prosecute or where it is no 
longer considered that there is sufficient evidence the prosecutor 
should not proceed with the case. 

Plea adjustment 
The prosecutor has a discretion to accept adjusted pleas where 
to do so is consistent with the available evidence or otherwise 
in the public interest. 

The deciding factor in discontinuing proceedings or in accepting 
a reduced plea is the prosecutor’s assessment  of the public 
interest. Thus, it will not be appropriate to accept a reduced 
plea for reasons of convenience or where, despite there being 
sufficient evidence, to do so will distort the court’s assessment 
of the offending behaviour and of the appropriate sentence. 
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PROVISION OF REASONS 
FOR PARTICULAR DECISIONS 

 
 
 
 
 
 
 
 
 
 
 
 

The prosecutor cannot disclose publicly the detailed reasons 
for a decision in a particular case. There are a number of 
reasons for this policy; the decision will have been based 
on confidential information, for example information relating 
to matters such as the credibility, reliability or state of 
health of an essential witness or details of police operations. 
Furthermore, public disclosure of the reasons for not 
proceeding or for accepting reduced pleas may expose the 
accused person to accusations of crime in circumstances 
where he no longer has the opportunity of defending himself 
against such allegations in a court of law. 



13   Comments and Translations  Prosecution Code 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

COMMENTS 
Comments on the Prosecution Code, or its operation, can be sent 
to the Procurator Fiscal responsible for a particular case, or to the 
Head of the Policy Division, Crown Office, 25 Chambers Street, 
Edinburgh EH1 1LA. 

 
The addresses of Procurators Fiscal are listed in telephone directories 
or visit the department website at www.crownoffice.gov.uk  for a full 
listing of our offices. 

 
 
 
 
 
 
 
 
 
 
 

TRANSLATIONS 
 

The text of this publication in the following languages can be posted to you. Please send your order to Policy Division, Crown Office, 
25 Chambers Street, Edinburgh EH1 1LA printing your name and address and quoting the appropriate reference. 
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CONTROL OF DOGS – PROTOCOL DETAILING THE 
RESPONSIBILITIES OF DIFFERENT BODIES IN DEALING 

WITH IRRESPONSIBLE DOG OWNERSHIP 
 
Introduction 
 
This protocol is intended to aid local authorities and Police Scotland with the decision 
making process when considering how best to deal with complaints relating to 
irresponsible dog ownership within our communities. It has been developed by local 
authorities, Police Scotland, the National Dog Warden Association (Scotland), 
Society of Chief Officers of Environmental Health in Scotland and the Crown Office 
and Procurator Fiscal Service. The protocol is split into the following areas: 
 

• Overview of legislation 
• Where responsibility for dealing with different types of control of dog incidents 

may fall 
• Role of the Crown Office and Procurator Fiscal Service 
• Key contacts 

 
The content of this protocol does not hold statutory status and is not a Scottish 
Government document.  However, the Scottish Government has been involved in 
facilitating its development and is now circulating it to key interests as it lays down 
general principles for dealing with reports of irresponsible dog ownership. Nothing in 
this protocol affects the fact that decisions in any given case about how best to deal 
with a report of irresponsible dog ownership should always be made on the specific 
facts and circumstances arising.   
 
 
May 2016   
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Overview of legislation 
 
The following summarises the most relevant legislation that covers irresponsible dog 
ownership e.g. where a dog is out of control, where a dog is dangerously out of 
control, where a dog is stray etc. It is not intended to be a list of all legislation that 
may be potentially relevant to any given situation and guidance from within your own 
organisation on what may be relevant should always be considered in any given 
case you may be dealing with. 
 
Dangerous Dogs Act 1991  
 
The Dangerous Dogs Act 1991 (“the 1991 Act”) contains a number of provisions 
relating to dangerous dogs. Although responsibility mainly lies with the police, at 
times local authority officers can provide support and assistance. 
 
The principal areas of interest within the 1991 Act are Section 1 (banned breeds), 
Section 3 (dogs dangerously out of control) and Section 5 (seizure powers), which 
can also be used by suitably authorised local authority officers. 
 
Section 1 of the 1991 Act makes it a criminal offence to own the following types of 
dog - the Pit Bull Terrier, the Japanese Tosa, the Dogo Argentino and the Fila 
Braziliero.   
 
Following the passing of the Dangerous Dogs (Amendment) Act 1997, it continued to 
be the case that it is a criminal offence to own one of these types of dogs, but 
following a conviction, the court had new discretion in sentencing so that a dog of 
this type is not always required to be destroyed where an owner was found to have 
kept a dog in breach of the legislation (though this does remain as an option for the 
court).  
 
As well as sentencing the owner of the dog up to 6 months imprisonment and/or a 
fine not exceeding £5000, the court can, as an alternative to ordering the destruction 
of the dog, place the dog on the Index of Exempted Dogs. Only courts can direct that 
a dog can be placed on the Index of Exempted Dogs. 
 
If placed on the Index of Exempted Dogs by the court, a dog is required to be kept in 
compliance with the strict requirements of the 1991 Act which means the owner has:  
 

• To obtain a certificate to enable them to retain such a dog;  
• To have the dog neutered or spayed;  
• To ensure the dog is permanently identified with a tattoo and 

microchip(electronic transponder);  
• To maintain insurance against their dog injuring third parties;  
• To keep the dog muzzled, on a lead in public places (public places  are 

defined in the 1991 Act as any street, road or other place (whether or not 
enclosed) to which the public have or are permitted to have access whether 
for payment or otherwise and includes two or more separate dwellings); and  

• To ensure the dog is not left in charge of a person under the age of 16. 
 



3 
 

The Index of Exempted Dogs extends over the whole of the UK and is managed by 
the UK Government’s Department for Environment, Food and Rural Affairs (DEFRA) 
for the whole of the UK including Scotland. In any incidents dealing with a potential 
prohibited dog it may be worth contacting the Index of Exempted Dogs for advice 
and guidance on 07000 783651 or 07721 036354. 

It is for a police or local authority dog expert to judge (normally a vet) whether the 
dog is a prohibited type and whether it is (or could be) a danger to the public. If an 
expert believes it to be a banned breed, police consideration should be given as to 
whether or not a dog that is considered to be a banned type could be safely retained 
by its owner until court proceedings, therefore saving police costs and concerns over 
the dog’s welfare whilst awaiting a decision by the court1. 

Section 3(1) of the 1991 Act (as amended by the Control of Dogs (Scotland) Act 
2010) provides for the criminal offence the for owner and/or anyone in charge of any 
type of dog to allow it to be dangerously out of control in any place (whether or not a 
public place).  
 
Section 10(3) of the 1991 Act provides an interpretation of ‘dangerously out of 
control’ for the purposes of the Act, whereby a dog can be regarded as being 
dangerously out of control if there are grounds for reasonable apprehension that it 
will injure a person, whether or not it actually does so.  
 
Interpretation and application of the law is always for the courts, but it is understood 
that what this means is that a dog could be considered dangerously out of control 
even if it does not actually injure anyone. Therefore, if a person believes that there 
are reasonable grounds to suspect that the dog could injure them then charges can 
be considered. 
 
For example in the case of McLaughlin v PF Paisley [2014] HCJAC 98, 2014 SLT 
961, the Appeal Court indicated that in order to determine whether there was 
reasonable apprehension that the dog would injure someone, a court is entitled to 
consider the whole circumstances of the case and not simply the owner’s 
apprehension.  
 
The significant factors in the circumstances of this case which the court held were 
sufficient to establish a reasonable apprehension were as follows: 
 

• The size and strength of the dog; 
• The dog’s propensities; 
• The dog’s refusal to obey his owner’s commands on the day;  
• The apprehension engendered by the dog; and 
• The nature and length of the attack upon the complainer. 

 
                                                           
1 If you believe a dog may be a prohibited type, you may wish to contact Mark Rafferty from the 
Scottish SPCA on 03000 999999, who may be able to suggest a veterinary surgeon to carry out an 
assessment for the purposes of establishing whether the dog is a prohibited type. 

 

https://www.scotcourts.gov.uk/search-judgments/judgment?id=c3f8a8a6-8980-69d2-b500-ff0000d74aa7
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Evidence of specific previous incidents is important in the context of being able to 
demonstrate reasonable apprehension for the ‘dangerously out of control’ criminal 
offence. This could include: 
 

• Details of previous incidents that led to a warning being given to an owner, 
although no formal action will have been taken under the Control of Dogs 
(Scotland) Act 2010; 

• Service of a Dog Control Notice under the 2010 Act following an incident in 
which a dog was viewed to be ‘out of control’; 

• Previous incidents reported to the Police which resulted in an informal 
warning. 

 
Under the 1991 Act, an aggravated offence is where a person is injured or killed 
through a dog being dangerously out of control or the attack is on an assistance dog.  
For an aggravated offence, a person found guilty may face imprisonment of up to 2 
years and/or an unlimited fine.  
 
Under the 1991 Act, a non-aggravated offence may result in a custodial sentence of 
up to 6 months and a fine of up to £5000.   
 
In addition to these penalties for aggravated and non-aggravated offences, the court 
may also disqualify the offender from having custody of a dog for any period as it 
thinks fit.  
 
Section 5(1) of the 1991 Act gives power to any constable or authorised local 
authority officer to seize any dog they believe to be prohibited and/or a dog which 
appears to them to be dangerously out of control when it is in a public place. If the 
dog is not in a public place, a police officer can apply to the court for a warrant to 
enter premises for the purpose of seizing the dog. 
 
Control of Dogs (Scotland) Act 2010 
 
The Control of Dogs (Scotland) Act 2010 (“the 2010 Act”) introduced the Dog Control 
Notice (DCN) regime, which contains measures to emphasise the importance to dog 
owners of taking responsibility for the actions of their dogs. The policy focus of the 
2010 Act concentrates on the “deed not the breed” approach in tackling irresponsible 
dog ownership. 
 
The DCN regime makes it possible for local authority appointed officers to serve a 
DCN on keepers of dogs that are deemed to be out of control. Under the 2010 Act, a 
dog is deemed to be “out of control” if: 
 

• It is not being kept under control effectively and consistently (by whatever 
means) by the proper person (generally the proper person is the owner of the 
dog) that is in charge of the dog, and 

• Its behaviour gives rise to alarm, or apprehensiveness on the part of any 
individual, and the individual’s alarm or apprehensiveness is, in all 
circumstances, reasonable- apprehensiveness may be as to (any or all) the 
individuals own safety, the safety of another person, or the safety of an animal 
other than the dog in question. 
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In order for a DCN to be served, both parts of the out of control test must be met.  A 
DCN can be imposed whether or not a dog attack has taken place. What matters is 
that the two part test is met.   
 
This is an important point to note as while the policy presentation of the 2010 Act has 
often been in the context of the DCN regime being about trying to prevent attacks 
from taking place, the law itself does not restrict imposition of a DCN to only where 
attacks have not taken place.  Given the discussion about the ‘dangerously out of 
control’ offence in the 1991 Act above, it can be the case that imposition of a DCN 
may be appropriate for cases originally considered under the 1991 Act but where a 
lack of evidence exists to support a prosecution. 
 
In order for the DCN to be valid and in force, the 2010 Act does not require that the 
service of the DCN needs to be corroborated as the serving of a DCN is a civil 
matter. However, in order for the Crown Office and Procurator Fiscal Service 
(COPFS) to prosecute for any future breach of a DCN in terms of section 5(1) of the 
2010 Act, prosecutors will require corroborated evidence to show that the DCN was 
served on the proper person. 
 
It is up to authorised officers to consider the most appropriate way of ensuring 
corroborated evidence is available for the service of a DCN on the proper person. 
Annex C gives a document which can be used for the purpose. 
 
As a general guide, service should be affected by two people. The preferred method 
for most local authorities appears to be personal service with a witness. It is felt that 
personal service with a witness provides authorised officers with an opportunity to 
discuss the contents of the DCN as well as ensuring that service could be 
corroborated in the event of a future breach of DCN. 
 
A DCN will generally specify control measures that have to be followed, such as 
keeping the dog on a lead in a place to which the public has access, specified in 
the notice, if the authorised officer considers that to be appropriate. Once a DCN is 
in place, the local authority must supervise the enforcement of the conditions and if a 
dog owner does not take the required steps to comply with the condition, then a 
criminal offence is deemed to have been committed and the keeper of the dog can 
be reported by way of a Standard Prosecution Report (SPR) to the COPFS. 
 
Where an allegation of a breach of a DCN occurs, this could amount to a criminal 
offence and it can be reported to the COPFS for consideration to be given as to 
whether a prosecution or other non-court action is appropriate. On conviction the 
accused would be liable on summary conviction to a fine not exceeding level 3 on 
the standard scale (currently £1,000).  
 
Following a conviction the court may also make an order to disqualify a person from 
owning, or keeping a dog for any period as the courts think fit. In cases where the 
court has decided that the dog is dangerous, it may make an order for the dog’s 
destruction. The court may discharge the DCN and impose a requirement that the 
proper person should be subject to a further DCN. 
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In circumstances where the dog is out of control and dangerous and serving a DCN 
(or a further DCN) would be inappropriate, section 9 of the 2010 Act enables local 
authorities to apply, by summary application, to a sheriff for destruction of the dog. 
However, as no seizure powers exist, the dog will remain with its owner until the 
matter is determined by the sheriff.  
 
If the summary application is granted by a sheriff and an order for the dog’s 
destruction is made, the court may also make an order to disqualify the dog’s owner 
from owning, or keeping a dog for any period of time as the sheriff thinks fit. Where 
the court decides not to grant the application for the dog’s destruction, it can remit 
the case to the local authority for a DCN or a further DCN to be served.  
 
Separately, the court may also make an order for a dog’s destruction under section 5 
of the 2010 Act where the terms of a DCN have been breached and the court 
considers that the dog is dangerous. 
 
Further detailed statutory guidance on the operation of the 2010 Act can be found in 
the Scottish Government guidance at: 
 
http://www.scotland.gov.uk/Resource/Doc/254430/0114020.pdf 
 
Other legislation 
 
A summary of other useful legislation in relation to control of dogs issues can be 
found at Annex A. 
 

http://www.scotland.gov.uk/Resource/Doc/254430/0114020.pdf
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Where responsibility for dealing with different types of control of dog reports 
may fall 
 
Out of control dogs including dangerous dogs 
 
Police Scotland will tend to deal with incidents which give rise to; 
 

• Any bite/puncture or other significant injury on a person;  
• Multiple attempted bites; 
• Any serious injury caused to another animal; 
• Attack carried out with particular aggression, frenzy or may require urgent 

action to prevent any potential repeat; 
• A dog acting dangerously out of control in any place where no contact has 

been made with a person or another animal; or  
• Incidents affecting assistance dogs. 

 
Local authorities will tend to deal with incidents which give rise to; 
 

• Apprehension of a dog’s behaviour; 
• Contact with a person but no significant injury;  
• Minor dog attacks on another animal including those that result in minor 

injuries (excluding assistance dogs); 
• Cases which do not have the evidence to proceed under the 1991 Act 

(provided reasonable effort has first been made to investigate it under the 
1991 Act); or 

• Cases reported by the police under the 1991 Act or the 1953 Act, but where 
the dog has not been seized (a DCN could be considered for public or 
livestock safety pending the outcome of any court proceedings). 

 
Following the initial investigation undertaken by either Police Scotland or a local 
authority (depending on how an incident has been reported), it may be considered 
that given the particular facts and circumstances of the incident, responsibility for 
investigating should be reassigned. In such situations, information should be passed 
to a local authority by Police Scotland or vice versa where appropriate. Nothing in 
this guidance should be seen as prescriptive as it relates to who may have 
responsibility for initially considering dog control reports.  
 
There is separate work likely to be progressed shortly between Police Scotland and 
local authorities in relation to a service level agreement relating to the appropriate 
rules and processes for sharing information relating to dog incidents.     
 
Notwithstanding the above breakdown of responsibilities, it should be stressed that 
assessing the vulnerability of any victim and/or witnesses present is important in 
considering how to allocate responsibility. Case by case consideration is always 
essential in applying the general principles. 
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Role of the Crown Office and Procurator Fiscal Service 
 
As well as considering reports from Police Scotland relating to criminal offences 
under, for example, the 1991 Act, the Crown Office and Procurator Fiscal Service 
(COPFS) has a role in considering when breaches of a DCN may have occurred 
under the 2010 Act. 
 
The 2010 Act places a duty on local authorities to enforce and monitor the 
effectiveness of the DCN regime. The 2010 Act requires ongoing monitoring of 
DCNs to assess whether the steps specified are effective in bringing the dog under 
control. When a breach of a DCN occurs, a criminal offence has been committed and 
it can be reported to the COPFS for consideration to be given as to whether a 
prosecution or other non-court action is appropriate.  
 
A standard prosecution report (SPR) containing charges relating to breaches should 
be sent to COPFS within 28 days of the breach occurring. This timescale is 
important because if a complaint initiating a prosecution is not served on the 
accused within 6 months of the breach having taken place, the COPFS cannot 
proceed with a prosecution. Early submission of breach reports is helpful therefore, 
especially where further evidence may be required prior to a complaint being served. 
 
The SPR to COPFS reporting a breach of a DCN should contain the following; 
 

• Details of at least two sources that a DCN was served on the accused in 
respect of a particular dog. 

• Details of where, and when that DCN was served on the accused 
• Details of all the conditions contained in the DCN  
• Details of at least two sources of how, including when and where, the accused 

breached a particular condition or conditions of the DCN.  
• Details of at least two sources that can identify the accused and particular dog 

as having breached the condition  
 
Corroborated evidence is required for the service of the DCN on the proper person 
and for the breach of the DCN by the proper person. If all of this information is not 
present in the Report submitted, COPFS will not be able to take any action.  

 
Authorised officers will need to fill in the Draft Charge, adding relevant info to the 
boxed variables:  
 

“You [ACCNAME:TYPE ACCUSED NAME] being a proper person within the 
meaning of the after mentioned Act and having been made subject to a dog 
control notice on [DATE:TYPE EFFECTIVE DATE OF DOG CONTROL 
NOTICE] at [ADDRESS:TYPE WHERE NOTICE SERVED]  and being subject 
to the condition inter alia [DETAILS:TYPE NARRATIVE OF CONDITION] did 
on [OFFDATE:TYPE OFFENCE DATE] at [LOCUS:TYPE LOCUS] fail to 
comply with said condition in that [DETAILS:TYPE DETAILS]; CONTRARY to 
the Control of Dogs (Scotland) Act 2010, Section 5(1)” 
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In terms of productions, the COPFS will need a copy of the DCN that was served on 
the accused and this should be submitted with the Report.  
 
Other useful productions would be photographs of the dog, especially if the accused 
owns more than one dog, and copies of any correspondence sent to the person by 
the authorised officer advising/warning of steps they should be taking.  If court 
proceedings are raised, and a trial diet fixed, the prosecutor will ask for the 
productions to be submitted prior to the intermediate diet.  
 
A copy of the DCN certified a copy under Schedule 8 of the Criminal Procedure 
(Scotland) Act 1995 will be required if the case requires to be fully prepared for trial 
and will be requested by the prosecutor. The form which requires to be filled in by a 
person who can certify that the copy is such is attached at Annex B. 
 
A style execution of service is attached at Annex C. 
 
General information on reporting potential criminal offences to COPFS can be found 
at; 
 
http://www.copfs.gov.uk/images/Documents/Prosecution_Policy_Guidance/Guideline
s_and_Policy/Specialist%20Reporting%20Agencies%20-
%20Reports%20to%20the%20Procurator%20Fiscal%20-
%20A%20Guide%20for%20Specialist%20Reporting%20Agencies%20-
%207th%20edition%202006.PDF 
 
http://www.scotland.gov.uk/Resource/Doc/254431/0096640.pdf 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.copfs.gov.uk/images/Documents/Prosecution_Policy_Guidance/Guidelines_and_Policy/Specialist%20Reporting%20Agencies%20-%20Reports%20to%20the%20Procurator%20Fiscal%20-%20A%20Guide%20for%20Specialist%20Reporting%20Agencies%20-%207th%20edition%202006.PDF
http://www.copfs.gov.uk/images/Documents/Prosecution_Policy_Guidance/Guidelines_and_Policy/Specialist%20Reporting%20Agencies%20-%20Reports%20to%20the%20Procurator%20Fiscal%20-%20A%20Guide%20for%20Specialist%20Reporting%20Agencies%20-%207th%20edition%202006.PDF
http://www.copfs.gov.uk/images/Documents/Prosecution_Policy_Guidance/Guidelines_and_Policy/Specialist%20Reporting%20Agencies%20-%20Reports%20to%20the%20Procurator%20Fiscal%20-%20A%20Guide%20for%20Specialist%20Reporting%20Agencies%20-%207th%20edition%202006.PDF
http://www.copfs.gov.uk/images/Documents/Prosecution_Policy_Guidance/Guidelines_and_Policy/Specialist%20Reporting%20Agencies%20-%20Reports%20to%20the%20Procurator%20Fiscal%20-%20A%20Guide%20for%20Specialist%20Reporting%20Agencies%20-%207th%20edition%202006.PDF
http://www.copfs.gov.uk/images/Documents/Prosecution_Policy_Guidance/Guidelines_and_Policy/Specialist%20Reporting%20Agencies%20-%20Reports%20to%20the%20Procurator%20Fiscal%20-%20A%20Guide%20for%20Specialist%20Reporting%20Agencies%20-%207th%20edition%202006.PDF
http://www.scotland.gov.uk/Resource/Doc/254431/0096640.pdf
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OTHER RELEVANT DOGS LEGISLATION 
 
Dogs Act 1906 and Environmental Protection Act 1990  
 
Where a dog is unaccompanied in a public place (a public place being defined as 
any place to which the public has access) the dog is treated as a stray under section 
3 of the Dogs Act 1906 (“the 1906 Act”) or sections 149 or 150 of the Environmental 
Protection Act 1990 (“the 1990 Act”). 
 
Section 3 of the 1906 Act empowers the police to seize and detain a stray dog, 
where necessary, and to recover the associated costs from the owner. Section 4 of 
the 1906 Act requires the police to receive a stray dog delivered to a Police Station 
by a member of the public and in such circumstances, to deal with that stray as if it 
had been seized under section 3. The police have no duties to collect stray dogs 
which have been found by the public. 
 
Section 149 of the 1990 Act operates alongside the 1906 Act and provides local 
authorities with broadly similar powers to seize, hold and dispose and to recover the 
associated costs from the owner as contained in the 1906 Act. Section 150 of the 
1990 Act provides that anyone finding a stray dog can either return it to its owner or 
take it to the local authority.  It also allows the finder to keep the dog, once reported, 
for not less than one month, and to become the owner of the dog if it is not claimed 
after two months. 
 
In practice these two pieces of legislation mean that generally local authorities will 
pick up any stray dog during normal working hours, thereafter out with these hours or 
on public holidays, responsibility for stray dogs tends to lie with Police Scotland. 
However Police Scotland has no duty to collect stray dogs, simply to accept those 
brought to a police station. 
 
Civic Government (Scotland) Act 1982  
 
Section 49(1) of the Civic Government (Scotland) Act 1982 (“the 1982 Act”) makes it 
a criminal offence for any person to allow any creature, including a dog, to cause 
injury or danger to any other person who is in a public place or to give that person 
reasonable cause for alarm or annoyance. Any person convicted for such an offence 
is liable to a fine not exceeding £500. Given these are criminal offences, it is for 
Police Scotland in the first instance to investigate complaints. 
 
Section 49(2) of the 1982 Act permits any person to apply for a civil court order in 
relation to annoyance caused by an animal kept in the vicinity of where the person 
resides. This provision can be relevant on occasion in cases where a dog barks 
excessively to the annoyance of neighbours.  
 
If the court grants the order, such steps as deemed necessary by the court that the 
person keeping the animal should take to bring the annoyance to an end can be 
included in the order. The complainant would also be advised of the terms of the 
order and if these are not complied with, subsequent complaints about failure to 
comply with the order would then require to be made to the Police. If the Police can 
substantiate that the conditions in the order are not being complied with, they can 
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then make a report to the Procurator Fiscal with a view to the Court taking action 
against the owner of the creature for failure to comply with the order.  
 
Breach of such an order by the person in charge of the animal is a criminal offence 
and the person can be fined up to £1000 upon conviction.  
 
The Microchipping of Dogs (Scotland) Regulations 2016 
 
On 6 April 2016, the Microchipping of Dogs (Scotland) Regulations 2016 (“the 
Regulations”) came into force making it compulsory for all dogs over 8 weeks old in 
Scotland to be microchipped. The requirements under these Regulations include 
dogs being implanted with a microchip and having their details registered on a 
compliant database.  
 
Where associated details are registered on a database and kept up-to-date, 
microchipping has an invaluable role in re-uniting lost or stolen dogs with their 
keepers. The Regulations will help improve the effectiveness of this process, cutting 
time and costs associated with kennelling strays. It is anticipated that they will also 
bring wider ranging benefits, for example: identifying keepers in animal welfare 
incidents; promoting more responsible dog ownership; and identifying keepers 
related to dog attacks. 
 
The current keeper is responsible for ensuring that dogs are microchipped. Unless 
the dog is accompanied by an exemption certificate signed by a named veterinary 
surgeon, it will be an offence to transfer a dog to live with another keeper without first 
ensuring that it is microchipped and that the details of the current keeper have been 
registered. After transfer of ownership it is the responsibility of the new keeper to 
ensure that the details on the database are updated. 
 
Local authority or other kennels or charity re-homing centres holding dogs for the 
statutory 7 days, in terms of section 149 of the Environmental Protection Act 1990, 
are not considered to be keepers as it is not considered that dogs “normally reside” 
with them. Accordingly they have no obligation to microchip or record any dogs in 
their name. 
 
Where an owner picks up an un-microchipped dog within the 7 day period, they can 
potentially be served with a notice requiring them to get the dog microchipped within 
21 days. However, the kennel or re-homing centre holding the dog may, in many 
cases, be able to microchip and register the dog for the keeper before release, in 
which case there would be no requirement for a notice. There may be a charge for 
this service. 
 
After the 7 day period, where the keeper has not reclaimed the dog, the 
establishment or organisation responsible for its care is considered to become the 
keeper.  They therefore take on the obligation to microchip and register the dog, or to 
update the details on the database where it is already microchipped.  When such a 
dog is eventually re-homed, the new keeper is required to update the database 
details accordingly. 
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It is envisaged that most action, to enforce the Regulations, will be taken by local 
authorities. It is likely that the main risk of non-compliance will be irresponsible 
keepers i.e. those most likely to let their dogs cause problems (straying, fouling, 
nuisance barking, attacks etc.). It is therefore likely that enforcement action by local 
authorities will be targeted at irresponsible owners as part of other enforcement 
activity, such as during enforcement of the 2010 Act.  
 
However, police constables and anyone authorised in writing by Scottish Ministers or 
local authorities may also be considered to be authorised persons under the 
Regulations. Where authorisation is given in writing, this will state whether it is for 
the purposes of enforcing the Regulations and/or re-uniting a dog with its keeper. 
There is flexibility for Scottish Ministers and local authorities to provide authorisation 
to, for example re-homing charities, to gain access to microchipping data to aid in the 
re-unification of dogs with their owners, while restricting the greater powers provided 
for the enforcement of the Regulations to animal welfare officers. 
 
The Regulations place an obligation on database operators to provide information to 
a person with enforcement functions relating to the welfare of dogs. This ensures 
that the data held in microchip databases under this legislation may be used in the 
prevention or detection of crime relating to the wider welfare of dogs, for example in 
connection with illegal breeding or dealing of puppies, animal fighting, or welfare 
abuse cases. This requirement does not extend to the 2010 Act or the 1991 Act as 
the regulations were made under the Animal Health and Welfare (Scotland) Act 
2006, which requires that any regulations made under it act to secure animal 
welfare.  However, where there are grounds to do so a request may be made using a 
Section 29 exemption under the Data Protection Act 1998 for data to aid other 
criminal investigations. 
 
The Regulations also place an obligation on database operators to provide 
veterinary surgeons with data required for the purpose of re-uniting a dog with its 
keeper; however, veterinarians do not have any role in the enforcement of the 
Regulations.  Veterinarians, and indeed local authorities and police, are not obliged 
to scan any dog coming into their temporary possession (though it is recognised best 
practice to do so), and veterinarians are not obliged to report the keeper of an un-
microchipped dog to the authorities.  What is expected is that veterinarians: 
 
• Advise their client of their legal responsibilities and recommend microchipping 
the dog accordingly. 
• Where a client has been passed an un-microchipped dog illegally, that they 
ask that their client considers reporting whoever supplied the dog to the authorities 
for further investigation. 
 
Further information can be found at: www.gov.scot/dogchippingQA  
 
The Control of Dogs Order (1992/901) 
 
The Control of Dogs Order 1992 is enforced by local authorities (this is specified in 
the Order) and states that the owner of a dog or the person in charge of a dog that is 
not wearing a collar which provides the details of the owner in a public place shall be 

http://www.gov.scot/dogchippingQA
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guilty of an offence and be subject to maximum penalty of a fine up to £5000 upon 
conviction.  
 
Antisocial Behaviour etc. (Scotland) Act 2004 
 
The Antisocial Behaviour etc. (Scotland) Act 2004 (“the 2004 Act”) contains 
provisions relating to noise nuisance which can be relied upon in cases of excessive 
noise created by dogs. The Act gives local authorities the power to issue warning 
notices and makes provisions for a fixed penalty of £100 to be issued where a 
warning notice is not complied with. 
 
Local Government (Scotland) Act 1973 - local authority bye-laws  
 
Local authorities can consider bye-law making powers to address a specific problem 
under section 201 of the Local Government (Scotland) Act 1973 (“the 1973 Act”). For 
example, if there is an area where dogs are often a nuisance, the matter can be 
raised for consideration by the council who have powers to make appropriate bye-
laws (i.e. to keep dogs on leads in particular areas or to ban dogs from such places 
such as children’s playgrounds).  Bye-laws made under the 1973 Act are subject to 
confirmation by the Scottish Ministers. 
 
Land Reform (Scotland) Act 2003 – Outdoor Access Codes 
 
Under the Land Reform (Scotland) Act 2003 (LRSA) local authorities and national 
park authorities play the lead role in managing outdoor access, for example by 
putting up signage.   

The LRSA ensures everyone has statutory access rights to most of Scotland’s 
outdoors, if these rights are exercised responsibly, with respect for people’s privacy, 
safety and livelihoods, and for Scotland’s environment. Equally, land managers have 
to manage their land and water responsibly in relation to access rights. The Scottish 
Outdoor Access Code provides detailed guidance on these responsibilities. 
 
Guidance for those walking dogs is summarised at “Part 5 – A Practical Guide to 
Access Rights and Responsibilities”. Members of the public are required to keep 
their dogs under control by following rules such as, not taking dogs into fields where 
there are lambs, calves or other young animals and keeping dogs on a short lead or 
under close control in areas such as moorland, forests, grassland, loch shores and 
the seashore during the bird breeding season.  
 
Land managers are requested to ensure that they do not allow guard dogs or 
working dogs to alarm people, especially close to paths and tracks. 
 
Further detail is provided at sections 3.30, 3.32, 3.53, 3.54, 3.55, 3.56 and 4.9 of the 
SOAC which is available at: 
http://www.snh.org.uk/pdfs/publications/access/full%20code.pdf  
 
Scottish Natural Heritage have made publicity materials available to the public 
including a leaflet explaining the SOAC for dog owners: http://www.outdooraccess-
scotland.com/sites/default/files//docs/dog_owners_leaflet.pdf  

http://www.snh.org.uk/pdfs/publications/access/full%20code.pdf
http://www.outdooraccess-scotland.com/sites/default/files/docs/dog_owners_leaflet.pdf
http://www.outdooraccess-scotland.com/sites/default/files/docs/dog_owners_leaflet.pdf
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The Dogs (Protection of Livestock) Act 1953  
 
The Dogs (Protection of Livestock) Act 1953 (“the 1953 Act”) provides for 
enforcement action to be taken against the owner of any dog worrying livestock on 
agricultural land and is enforced by Police Scotland. The term ‘livestock’ covers 
sheep, cattle, goats, swine, horses and poultry, while ‘agricultural land’ covers land 
used as arable, meadow or grazing land or for the purposes of poultry farming pig 
farming, market gardens allotments, nursery grounds or orchards. 
 
For this piece of legislation to be used, the dogs must be found attacking or chasing 
livestock or at large, that is not on a lead or under close control, in a field or 
enclosure containing livestock. An offence is punishable by a fine on the owner or 
keeper of the dog of up to £1000. 
 
Animal Health and Welfare (Scotland) Act 2006 
 
The Animal Health and Welfare (Scotland) Act 2006 (“the 2006 Act”) provides for the 
welfare of vertebrate animals controlled by individuals on a permanent or temporary 
basis.   
 
Part 2 of the 2006 Act makes certain actions an offence: sale of animals to children, 
offering pets as prizes, poisoning, mutilation, cruel operations, animal fighting, 
abandonment, causing unnecessary suffering (which includes mental suffering), and, 
where a person is responsible for an animal, allowing unnecessary suffering. The Act 
also places a duty of care on all those responsible for animals to ensure that their 
welfare needs are met. Those needs include: a suitable environment and 
accommodation; a suitable diet; the ability to show normal behaviours; to be housed 
with or apart from other animals as appropriate; and protection from suffering, injury 
and disease. A person commits an offence if they do not take such steps as are 
reasonable to ensure that the needs of the animal are met to the extent required by 
good practice. 
 
The 2006 Act is enforced by local authority appointed inspectors, constables (of 
Police Scotland), and any inspectors appointed by Scottish Ministers.  The Scottish 
Ministers currently use the provisions in Section 49 of the 2006 Act to authorise 
specific Scottish SPCA animal welfare inspectors as inspectors under the 2006 Act.  
 
The 2006 Act enables inspectors, made aware of a person failing to secure the 
welfare of an animal for which they are responsible (and therefore committing an 
offence), to issue a care notice. This must specify the nature of the failing, the steps 
the person must take to rectify this and a compliance period within which those steps 
must be taken. Unless there is reasonable excuse, failure to comply with a care 
notice is an offence under Part 2 of the 2006 Act. 
 
The 2006 Act also enables inspectors and/or constables to do the following: 
 
Without a warrant: 
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• enter non-domestic premises, for the purpose of taking possession of a 
suffering animal or destroying an animal, if it is believed that immediate entry 
is appropriate in the interests of the animal; 

• where there are grounds for suspicion, enter and inspect any non-domestic 
premises, for the purpose of ascertaining whether or not an offence under 
Part 2 of the 2006 Act has been committed; 

• where there are grounds for suspicion, enter non-domestic premises, to 
search for and seize any evidence (including animals) in relation to an offence 
under Part 2, if they believe that any delay caused by seeking a warrant would 
frustrate the purpose of that search. 

 
With a warrant: 
 

• enter any premises, for the purpose of taking possession of a suffering animal 
or destroying an animal (where appropriate); 

• enter any premises, to search for and seize any animal or other thing as 
evidence in relation to an offence under Part 2 of the 2006 Act. 

 
Part 2 offences also include those relating to breaches of regulations made under 
the 2006 Act in relation to animal welfare, activities involving certain animals or the 
keeping of certain animals. 
 
Section 32 of the 2006 Act contains provisions to enable an inspector and/or Police 
Scotland to take possession of an animal which appears to be suffering. Possession 
may also be taken of any dependent offspring. 
 
Where possession is taken of an animal an inspector or Police Constable can  
 

a) remove the animal, or arrange for it to be removed, to a place of safety, 
b) Care for the animal, or arrange for it to be cared for 

i. At the place where it was found 
ii. At such other place as the inspector or constable considers 

appropriate. 
 
Where an animal has been taken possession of and an owner will not relinquish 
ownership willingly, an application can be made to the court in terms of section 33 of 
the Act, requesting that an animal be given up to a specified person. Such an order 
may be sought by any person other than the owner, appearing to have sufficient 
concern for the animal. 
 
Section 34 of the Animal Health and Welfare (Scotland) Act 2006 allows a court to 
make a “Disposal Order” in relation to animals seized under section 32. A Disposal 
Order can be for the sale of the animal and the money raised can be used to offset 
any expenses incurred in connection with the Order or in taking possession of the 
animal.  
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CERTIFICATION OF DOG CONTROL NOTICE 
 
 
 
Form 26.1-A.5 
Certified copy 
- by person  
in possession and control 
of a copy 

 

 

CERTIFICATE IN TERMS OF THE CRIMINAL PROCEDURE (SCOTLAND) ACT 
1995, SECTION 279 AND SCHEDULE 8 

 
 

CERTIFICATE OF AUTHENTICATION 
 
I, [insert name, address and where appropriate, title of office held, or other 
designation], being the person in possession and control of a copy of the original of 
the copy document [CHOICE: on which this certificate is endorsed / to which this 
certificate is attached] hereby certify that it is a true copy of the copy of the original 
which is in my possession and control. 
 
 
 
Date:        Signed: 
 
 
 
 

[insert details of the copy document to which this certificate relates] 
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FORM FOR EXECUTION OF SERVICE OF A DOG CONTROL NOTICE 

 

FORM  I                                     can confirm that Dog Control Notice 
(INSERT DCN no) was signed and dated and placed into the 
envelope in the presence of (name of witness). 
 
 
Form of execution of service of Dog Control Notice under The 
Control of Dogs (Scotland) Act 2010.   

 
 

 EXECUTION OF SERVICE ON Dog Owner / Proper Person   
 
I,                             an Animal Welfare Officer an authorised officer 
under The Control of Dogs (Scotland) Act 2010  on (date) duly 
served a Dog Control Notice on (name) of (address). This was 
witnessed by my colleague.  The Dog Control Notice was served by 
the following means: 
 
 
Hand delivered to known 
address 

 

Served on the proper person  
 
 
 
Signed Authorised Officer 
Witness 
 
 
 

] 
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I (INSERT NAME OF DOG OWNER) agree receipt of Dog Control Notice (INSET 
NOTICE NO) on (INSERT DATE) at …………………..……… I agree that I was given 
the opportunity to have the Dog Control Notice explained to me by the authorised 
officers. 

Signed 

Authorised Officer 

Witness 
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UK GOVERNMENT GUIDANCE ON IDENTIFICATION OF BANNED TYPES 
 
The following information is contained in Defra’s, Dangerous Dogs Law, Guidance 
for Enforcers. 
 
Identifying Pit Bull Terrier (PBT) types 
 
The following information is aimed to provide a starting point for identifying Pit Bull 
Terrier (PBT) types. It should not be seen as an exhaustive list of characteristics and  
further expert advice and guidance must be sought at an early stage. 
 
There are no photographs provided to assist with this as these animals can look very 
different yet have a substantial number of characteristics present and be considered 
a PBT. 
 
If you cannot obtain advice from your local DLO and need assistance in identifying 
an alleged section 1dog you may contact the Status Dogs Unit at the Metropolitan 
Police at statusdogs@met.police.uk. 
 
The standard used to identify a PBT is set out in the American Dog Breeders 
Association standard of conformation as published in the Pit Bull Gazette, vol 1, 
issue 3 1977 – please refer to this for the full description and also relevant cases as 
this is only a brief overview. Although the law does not require a suspected PBT to fit 
the description perfectly, it does require there to be a substantial number of 
characteristics present so that it can be considered ‘more’ PBT than any other type 
of dog. 
 

• When first viewing the dog it should appear square from the side, and its 
height to the top of its shoulders should be the same distance as from the 
front of its shoulder to the rear point of its hip. 
 

• Its height to weight ratio should be in proportion.  
 

• Its coat should be short and bristled, (single coated). 
 

• Its head should appear to be wedge shaped when viewed from the side and 
top but rounded when viewed from the front. The head should be around 2/3 
width of shoulders and 25 per cent wider at cheeks than at the base of the 
skull (this is due to the cheek muscles). 
 

• The distance from the back of the head to between the eyes should be about 
equal to the distance from between the eyes to the tip of its nose.  
 

• The dog should have a good depth from the top of head to bottom of jaw and 
a straight box-like muzzle.  
 

• Its eyes should be small and deep-set, triangular when viewed from the side 
and elliptical from front.  
 

• Its shoulders should be wider than the rib cage at the eighth rib.  

mailto:statusdogs@met.police.uk
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• Its elbows should be flat with its front legs running parallel to the spine.  

 
• Its forelegs should be heavy and solid and nearly twice the thickness of the 

hind legs just below the hock.  
 

• The rib cage should be deep and spring straight out from the spine, it should 
be elliptical in cross section tapering at the bottom and not ‘barrel’ chested.  
 

• It should have a tail that hangs down like an old fashioned ‘pump handle’ to 
around the hock.  
 

• It should have a broad hip that allows good attachment of muscles in the 
hindquarters and hind legs.  
 

• Its knee joint should be in the upper third of the dog’s rear leg, and the bones 
below that should appear light, fine and springy.  
 

• Overall the dog should have an athletic appearance, the standard makes no 
mention of ears, colour, height, or weight. 
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KEY CONTACTS 
 
Chief Inspector Damian Armstrong, Police Scotland – 
Damian.Armstrong@scotland.pnn.police.uk  

Marie-Claire Chaffey, COPFS – Marie-Claire.Chaffey@copfs.gsi.gov.uk  

Mike Flynn, Scottish SPCA – Mike.Flynn@scottishspca.org  

National Dog Wardens Association (Scotland) – admin@ndwascotland.co.uk  

Scottish Government – Philip.Lamont@gov.scot 

 

Local authorities 

Aberdeen City Council – Hazel Stevenson, hstevenson@aberdeencity.gov.uk  

    Marion Elphinstone, MElphinstone@aberdeencity.gov.uk  

    Carole Jackson, CJackson@aberdeencity.gov.uk  

Aberdeenshire Council –  Alison Robertson,         
    alison.y.robertson@aberdeenshire.gcsx.gov.uk  

    John Grant, John.Grant@aberdeenshire.gcsx.gov.uk  

Angus Council –  Ken Johnston, JohnstonK@angus.gcsx.gov.uk  

Argyll & Bute Council - Lisa McCaffrey, lisa.mccaffrey@argyll-bute.gcsx.gov.uk 

                Jim Smith, jim.smith@argyll-bute.gcsx.gov.uk 

              Pippa Milne, pippa.milne@argyll-bute.gcsx.gov.uk 

    Tom Murphy, Tom.Murphy@argyll-bute.gcsx.gov.uk 

Clackmannanshire Council – Andrew Crawford, ACrawford@clacks.gov.uk 

                          Linda Bradley, LBradley@clacks.gov.uk  

            Suzanne McIntyre, SMcIntyre2@clacks.gov.uk  

Comhairle nan Eilean Siar – Kenny MacLeod, kennymacleod@cne-siar.gov.uk  

Dumfries & Galloway Council – Susan Lindsay, Susan.Lindsay@dumgal.gcsx.gov.uk  

Dundee City Council – Iris Whyte, iris.whyte@dundeecity.gcsx.gov.uk 

             Brian Gilmour, brian.gilmour@dundeecity.gcsx.gov.uk  

mailto:Damian.Armstrong@scotland.pnn.police.uk
mailto:Marie-Claire.Chaffey@copfs.gsi.gov.uk
mailto:Mike.Flynn@scottishspca.org
mailto:admin@ndwascotland.co.uk
mailto:Philip.Lamont@gov.scot
mailto:hstevenson@aberdeencity.gov.uk
mailto:MElphinstone@aberdeencity.gov.uk
mailto:CJackson@aberdeencity.gov.uk
mailto:alison.y.robertson@aberdeenshire.gcsx.gov.uk
mailto:John.Grant@aberdeenshire.gcsx.gov.uk
mailto:JohnstonK@angus.gcsx.gov.uk
mailto:lisa.mccaffrey@argyll-bute.gcsx.gov.uk
mailto:jim.smith@argyll-bute.gcsx.gov.uk
mailto:pippa.milne@argyll-bute.gcsx.gov.uk
mailto:Tom.Murphy@argyll-bute.gcsx.gov.uk
mailto:ACrawford@clacks.gov.uk
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mailto:Susan.Lindsay@dumgal.gcsx.gov.uk
mailto:iris.whyte@dundeecity.gcsx.gov.uk
mailto:brian.gilmour@dundeecity.gcsx.gov.uk
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             Jamie Landwehr, jamie.landwehr@dundeecity.gcsx.gov.uk  

East Ayrshire Council – Billy Gilchrist, Billy.Gilchrist@east-ayrshire.gov.uk  

               Paul Todd, Paul.Todd@east-ayrshire.gov.uk  

East Dunbartonshire Council – Diane Kane, diane.kane@eastdunbarton.gov.uk 

East Lothian Council - Carl Howman, chowman@eastlothian.gcsx.gov.uk  

            James Peoples, jpeoples@estlothian.gcsx.gov.uk  

            Katrina Cummings, kcummings@eastlothian.gcsx.gov.uk  

East Renfrewshire Council - David Adam, David.Adam@eastrenfrewshire.gov.uk  

         Stephen Fox, stephen.fox2@eastrenfrewshire.gov.uk  

City of Edinburgh Council - Tom Veitch, tom.veitch@edinburgh.gcsx.gov.uk  

        Shirley McLaren, Shirley.McLaren@edinburgh.gov.uk  

Falkirk Council -  Simon Williams, Simon.Williams@falkirk.gov.uk  

    Franca Cianni, franca.cianni@falkirk.gov.uk  

    Amanda Maclean, Amanda.Maclean@falkirk.gov.uk  

Fife Council -  Graeme Anderson, Graeme.Anderson@fife.gcsx.gov.uk  

Glasgow City Council - James Crawshaw, James.Crawshaw@glasgow.gcsx.gov.uk  

Highland Council - June Ross, june.ross@highland.gcsx.gov.uk  

Inverclyde Council - Janet Stitt, Janet.Stitt@inverclyde.gov.uk 

          Jim Blair, jim.blair@inverclyde.gov.uk  

Midlothian Council - Lilianne Lauder, Lilianne.Lauder@midlothian.gcsx.gov.uk  

Moray Council - Barry Parkins, Barry.Parkins@moray.gcsx.gov.uk  

North Ayrshire Council – Hugh McGhee, HMcGhee@north-ayrshire.gcsx.gov.uk  

   Karen Henry, KHenry@north-ayrshire.gcsx.gov.uk  

North Lanarkshire Council – Irene Morrison, MorrisonI@northlan.gov.uk  

          Alasdair Lee, leea@northlan.gov.uk  

Orkney Islands Council - chief.executive@orkney.gov.uk  

Perth & Kinross Council - Derek Hutchison, DEHutchison@pkc.gcsx.gov.uk  
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Renfrewshire Council – Maria Corrigan, maria.corrigan@renfrewshire.gcsx.gov.uk  

   Carolanne Robertson,    
 carolanne.robertson-en@renfrewshire.gcsx.gov.uk  

Scottish Borders Council - Tricia Scott, TScott@scotborders.gcsx.gov.uk  

Shetland Islands Council – Julie Williamson, Julie.williamson@shetland.gov.uk  

       Patti Hammons-Dinsdale,      
 Patti.Hammond-Dinsdale@shetland.gov.uk  

South Ayrshire Council – Gordon Lauder, Gordon.Lauder@south-ayrshire.gov.uk  

South Lanarkshire Council - Andy Rooney, 
Andy.Rooney@southlanarkshire.gcsx.gov.uk  

Stirling Council - Bobbie Cranie, cranieb@stirling.gov.uk  

   Chris Boyle, boylec@stirling.gov.uk 

West Dunbartonshire Council - John Stevenson, 

John.Stevenson@west-dunbarton.gov.uk  

West Lothian Council – David Brewster, David.Brewster@westlothian.gov.uk  
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